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ABSTRACT

The aim of this article is to analyze legal solutions for the availability of foodstuffs in schools, binding from
Sep 1, 2015, targeted to introduce into school shops and canteens so-called healthy food. The Directive issued
by the Minister of Health on Aug 26, 2015 on groups of foodstuffs intended to be sold to children and young
people in education system units and requirements for foodstuffs used within collective feeding of children and
young people in those units eliminated from school shops provide a list of food which is considered unhealthy.
The adopted solutions are an introduction to the legal statutory fight against obesity in children and young
people and enhance the protection of the health of children at pre-school and school age by limiting access
within kindergartens, schools and tutelary-educational institutions to foodstuffs containing significant quantities

of ingredients not recommended for their development.
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Introduction

The aim of this article is to analyze legal solutions for
the availability of foodstuffs in schools, binding from
Sep 1, 2015. These new solutions are intended to intro-
duce into trade in school shops and canteens so called
healthy food. Like any revolutionary changes, they
generate a series of questions regarding their confor-
mity with the Polish Constitution [1] and also contrib-
ute to the discussion on overall solutions intended to
fight against obesity in children and young people in
a broader perspective. The new regulations are pro-
tested against by entrepreneurs who run businesses in
schools as they state that the list of products approved
for sale is too restrictive, due to the fact that it elimi-
nates from students’ diets products containing too
much sugar. They also point out that students will con-
tinue to provide themselves with so called junk food
due to the proximity of regular groceries to schools or
due to a lack of changes in nutritional habits at home
which results in bringing unhealthy food to school.
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The Directive issued by the Minister of Health on
Aug 26, 2015 on groups of foodstuffs intended to be
sold to children and young people in education sys-
tem units and requirements for foodstuffs used with-
in collective feeding of children and young people
in those units [2], which entered into force on Sep 1,
2015, eliminated from school shops food which is con-
sidered unhealthy. It needs to be pointed out that the
Directive was published in the Journal of Laws of Aug
28, 2015 i.e. three days before it entered into force.
The entrepreneurs point out that such a short period
of vacatio legis makes it difficult for the addressees of
those provisions to adapt to the new legal conditions.
The Constitutional Tribunal in its judgment of March 2,
1993 [3] emphasized that “the principle of the rule of
law requires that a modification of law binding so far
which implies unfavorable effects for the legal situation
of entities be in principle introduced under the regime
of interim provisions or at least with a proper vacatio
legis as they let the entities involved adapt to the new



legal conditions. The legislator may abandon them —
and decide to introduce directly (immediately) a new
law - if to do so is justified by an important public
interest which cannot be outweighed by the interest of
an individual”. In this case, although the modification
of binding legal provisions had unfavorable effects on
businesses such as school shops, the legislator decided
not to extend the period which would allow them to
adapt to the new legal situation. Pursuant to the pro-
visions of Article 2 of the Act of Nov 28, 2014 on the
modification of the Act on food and feeding safety [4],
the date of entering into force of Article 52¢, which is
the basis to issue the Directive in discussion was deter-
mined to be Sep 1, 2015. Considering the necessity to
adapt by businesses to the new legal situation, the leg-
islator passed a relatively long period of vacatio legis.
However, there is still a question about the lawfulness
of the basis of the Directive issued. If the Act of Nov
28, 2014 on the modification of the Act on food and
feeding safety determined the date of its entrance into
force to be Sep 1, 2015 and the Directive of the Min-
ister of Health was issued on Aug 26, 2015 pursuant
to Article 52c of the Act on food and feeding safety,
this means that it was issued on the basis of an act
which had not yet entered into force. Under §127 of
legal technicality [5] a directive should enter into force
on the date of entrance into force of the act being
the basis for the issuance of the directive. Also, under
§128, section 1 of the legal technicality a directive may
be issued after the act containing a provision which
authorizes its issuance is published and before the act
enters into force. In such a ase, the date of entrance
into force of a directive is determined as a date no
sooner than the date of entrance into force of the act
that authorizes the issuance of such a directive. Consid-
ering the above, it needs to be stated that the direc-
tive in discussion conforms with legal technicality. The
rules of legislation proceeding provided for in the act
are directly binding for the government legislator [6].
Moreover, Article 7 of the Act of July 20, 2000 on the
publication of normative deeds and some other legal
deeds [7] clearly states that normative deeds issued on
the basis of acts may be published within the period
between the date of the publication of the act and the
date of its entrance into force; such a deed may not
enter into force before the act.

Considering the fact that directives are issued on
the basis of acts and in order to execute them and their
most important function is to enable the execution of
the provisions of the act, it is obvious that the execu-
tory provisions should enter into force together with

the new basic provisions [8]. Furthermore, it needs to
be remembered that under §13 of the legal technical-
ity, together with a draft version of an act, the draft
directives which are fundamental for its execution are
drawn up. The Directive under discussion undoubtedly
is a deed on which the execution of the provisions of
the act depends. The Constitution in Article 92 sec
tion 2 provides that directives are issued by authorities
specified in the Constitution on the basis of a detailed
authorization contained in the act for the purpose of its
execution. The authorization should specify the author-
ity competent to issue the directive and the scope of
matters to be regulated and guidelines regarding
the content of the deed. This provision results in the
fact that the lawfulness of a directive depends on the
accomplishment of the constitutional grounds for its
issuance. In the case of the Directive of the Minister of
Health of Aug 26, 2015 on groups of foodstuffs intend-
ed to be sold to children and young people in educa-
tion system units and requirements for foodstuffs used
in the collective feeding of children and young people
in those units, it needs to be said that the statutory
authorization was complete as it specified the author-
ity competent to issue it and specified in detail the
scope of the matters to be regulated.

Pursuant to the content of §1 of the aforementioned
directive, it specifies groups of foodstuffs intended to
be sold to children and young people in education sys-
tem units. In practice this means that the foodstuffs
enlisted in Schedule 1 of the directive cannot be sold in
school shops, canteens or vending machines. Moreover,
the directive sets forth the requirements for foodstuffs
used in the collective feeding of children and young
people in education system units. These requirements
result from the principles of a rational diet in collective
feeding and are based on norms for feeding children
and young people and the nutritional and health val-
ues of the different foodstuffs.

The adopted solutions are intended, according to
the grounds of the draft directive, to enhance the pro-
tection of health in children at pre-school and school
age by limiting access within kindergartens, schools
and tutelary-educational institutions to foodstuffs con-
taining significant quantities of ingredients not rec
ommended for their development [9]. It needs to be
emphasized that proper diets in children and young
people are very important considering the fact that
excessive consumption in these groups leads to being
overweight or obese caused, among others, by incor-
rect diets, well established in the family which means in
particular an overly high calorific value for their every-
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day diet, too much animal fat and simple sugars accom-
panied by the limited physical activity of children and
young people [10]. Typical irregularities in the diets of
school children and young people are monotony, too
much consumption of sugar and sweet things as well
as meat and meat products, sweet carbonated drinks,
fats and fast foods, combined with too little consump-
tion of fruit and vegetables, milk and wholemeal cere-
al products, as well as fish [11]. In addition, it needs
to be pointed out that disorders of energy balance in
the body appear when certain physiological stimuli
are removed from the person’s everyday life e.g. when
physical effort is limited [12].

The directive was issued on the basis of a statutory
authorization referred to in Article 52c section 6 of the
Act of Aug 25, 2006 on food and feeding safety [13],
modified with the Act of Nov 28, 2014 on the modifi-
cation of the Act on food and feeding safety. This Act,
in Article 1 point 2, added Part IlA entitled: Foodstuffs
and feeding children and young people in education
system units. Under Article 52¢, section 6 of the Act
referred to hereinabove the minister competent for
health matters will specify by means of a directive:

- the groups of foodstuffs approved for sale to chil-
dren and young people in education system units;

- the requirements for foodstuffs used in the collec-
tive feeding of children and young people in edu-
cation system units

- in consideration of the feeding standards for chil-
dren and young people and the nutritional and
health values of foodstuffs.

A violation of those provisions will be penalized
with a fine or a civil sanction such as termination of
contract. Under Article 52¢, section 5 of the Act, if the
provisions are violated, the head of a kindergarten,
a school head or a head of a unit referred to in Article
2, points 3, 5, 7 of the Act of Sep 7, 1991 on the Edu-
cation System (i.e. schools and other educational facili-
ties including school youth hostels, centers for reha-
bilitation, centers of sociotherapy, special school-edu-
cational centers, special educational centers as well as
facilities that provide care and education to students
during education away from their fixed residence) are
authorized to terminate, without notice, the contract
with the entity responsible for the sale of foodstuffs
or the provision of collective feeding to children and
young people, without compensation.

Paternal responsibility for a child is the natural right
of each parent. Under Article 48 of the Constitution of
the Republic of Poland parents shall have the right to
rear their children in accordance with their own convic-
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tions. This right, guaranteed in Article 48, section 1,
refers to freedom of conscience and belief. Moreover,
in Article 72, section 1 the Constitution ensures the
protection of the rights of the child. The Constitution
recognizes the supreme role of parents in the process
of child education and it also covers looking after the
child which involves among other things the right to
make decisions about the child’s diet. It needs to be
said that the democratic legislator should respect the
parents’ right to bring up their children in accordance
with their convictions i.e. also those which concern the
child’s diet. With the introduction of a total ban on the
sales of foodstuffs containing excessive quantities of
ingredients not recommended for their development,
the legislator is interfering too much with the constitu-
tional freedom to educate children in accordance with
the parents’ own convictions.

Another issue to be considered with respect to the
introduction of the new provisions is a question about
the lawfulness - in the light of Article 22 of the Con-
stitution - of the limitation of the freedom of econom-
ic activity by banning the sales of some foodstuffs in
education system units. Undoubtedly, the modification
of the Act of Aug 25, 2006 on food and feeding safe-
ty introduced a limitation into the discussion upon the
freedom of economic activity, which was specified in
detail in the directive issued by the Minister of Health
on the basis of the provisions of the Act. The legislator
has the right to limit economic activity for important
public reasons, which in its view includes health pre-
vention in children and young people.

The principle of the freedom of economic activity is
among the fundamental legal principles of the Polish
legal order. According to the doctrine of business and
administrative law it is one of the fundamental pillars
of the economy [14]. However, this principle referred
to in Article 20 of the Constitution is not absolute and
may be limited on the basis of Article 22 of the Con-
stitution pursuant to which a limitation of the freedom
of economic activity may be imposed only by means of
statute and only for important public reasons. It needs
to be emphasized that the provision of Article 22 of the
Constitution determines limits to state interference in
economic activity. The limits are of two kinds: formal —
it says that the limitation upon the freedom of econom-
ic activity may be imposed “only by means of statute”
and material - saying that they may be imposed “only
for important public reasons” [15]. The Constitutional
Tribunal in its judgment of Apr 8, 1998 [16] stated that
freedom of economic activity may be subject to differ-
ent limitations to a larger degree than personal rights



and freedoms. Undoubtedly, such a value is the pro-
tection of health referred to in Article 68 of the Con-
stitution and this is an important public reason, which
justifies the limitation upon the freedom of economic
activity [17]. The conditions of the introduction of limi-
tations are set forth in Article 31, section 3 of the Con-
stitution under which any limitation upon the exercise
of constitutional freedoms and rights may be imposed
only by statute, and only when necessary in a demo-
cratic state for the protection of its security or public
order, or to protect the natural environment, health or
public morals, or the freedoms and rights of other per-
sons. Such limitations shall not violate the essence of
freedoms and rights. The principle of proportionality
referred to in Article 31, section 3 of the Constitution
is an important barrier which prevents rights and free-
dom from being limited in an unjustified or excessive
manner by the legislative authorities [18]. In conclusion,
the limitation upon the freedom of economic activity in
order to protect the value of health should be consid-
ered acceptable in terms of the principle of proportion-
ality. It is also important to point out that the adopted
solution is proportional to its desired purpose because
it is impossible to achieve with other, less burdensome
methods. Also, the opinion of the government about
a draft act - filed by MPs - about the modification of
the act on food and feeding safety (files no. 1127 and
1127A) is worth considering. This opinion states that
in the statement of reasons for the MPs’ draft act it
has not been proven that the requirements of propor-
tionality have been met and it is doubtful whether the
suggested solutions are capable of guaranteeing the
achievement of the desired purpose, considering the
fact that children and young people willing to provide
themselves with those foodstuffs subject to limitations
will be able to acquire them out of units covered by
bans, also during breaks between lessons [19].

The legislator assessed in legal terms two values:
the freedom of economic activity and the protection
of children and young people’s health by introducing
a ban on the sales of determined foodstuffs in a situ-
ation where, in the legislator's view, the full exercise
of rights was not possible. The limitation upon the
freedom of economic activity should be imposed by
means of statute, which took place in the Act on food
and feeding safety which in Article 52c indicated an
authority competent to issue the directive.

On the basisi of the outlined legal status arises
the question of whether the limitation upon the free-
dom of economic activity for businesses selling food
in schools is adequate for the protected values and if

it is possible to achieve the purpose set by the legisla-
tor by introducing other means aimed to limit the con-
sumption of unhealthy foodstuffs than only by banning
their sales in school shops. A possible limitation upon
the freedom of economic activity of businesses con-
ducting economic activity in schools and other educa-
tional centers needs to be considered. After the modi-
fications enter into force, they will be the only group
not to benefit from the ban but on whom the legislator
imposes special duties within the scope of the distribu-
tion of so called healthy food in schools. It needs to
be agreed with the legislator that the introduced bans
are targeted to accomplish vital social purposes such as
health protection, although the introduction of a statu-
tory ban on the sales of certain foods is not a means
necessary to achieve the purpose set by the legislator.
Maybe to achieve the desired purpose, it would be suf-
ficient to increase children and young people’s aware-
ness through education on healthy dieting or also to
increase the volume of physical activity in schools. It
is easy to imagine children and young people having
access to foodstuffs containing significant quantities of
ingredients not recommended for their development at
home, after school or by going during school breaks
to grocery stores located near their school-educational
facilities. It seems that the achievement of the purpose,
aside from the adopted legal solutions, could be guar-
anteed with obesity prevention programs involving, as
well as proper dieting, also increased volumes of physi-
cal activity for children and young people. Some Pol-
ish cities (e.g. in Gdansk) have introduced programs to
fight against obesity in children involving examining
children in determined age groups for early detection
of civilization diseases.

In conclusion, it needs to be said that the limita-
tion upon the freedom of economic activity imposed
in the Act on food and feeding safety and the directive
issued on the basis thereof is legally acceptable as the
introduction of the solutions discussed herein above
by the legislator was motivated by the need to protect
children and young people’s health, which is a value
referred to in Article 31, section 3 of the Constitution.
In the margin of this discussion, however, it needs to
be added that no later than a month after the directive
entered into force, buns reappeared in the list of prod-
ucts admissible in school shops [20] which prompts the
question of whether this is only a liberalization of the
adopted provisions or the begining of a return to the
situation before the modifications. Let us hope that the
imposed limitations will be a successful tool in the fight
against obesity in children and young people and will
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lead them to learn and preserve good eating habits.
However, it needs to be remembered that the solutions
adopted by the legislator are not a complete remedy in
the fight against obesity in children and young people.
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